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For seasoned plaintiff’s personal injury attorneys, car crash cases are the lifeblood of the
practice. More than any other way, our clients are injured in car crashes. Sometimes these
cases can be resolved without litigation for fair value. We have determined, after years of
experience and experimenting, that most car crash cases follow a very similar pattern.
This allows many tasks necessary to resolution to be replicated, systematized, and, often,
delegated to non-lawyer staff. A well-presented Demand Package (1) provides the
insurance company with all the information necessary to consider the claim and make a
fair offer and (2) can be compiled and drafted by either an attorney or well-trained and
attorney-managed support staff.
For the attorney less familiar with personal injury practice, the prospect of properly
resolving an injury victim’s claim can be filled with anxiety, but car crash cases without
complex issues are within most general practitioner’s ability to handle.
The purpose of this paper is to provide the general practitioner the framework for
initiating the car crash claim and compiling the Demand Package in order to resolve the
claim without litigation.
Consideration #1: Attorney Retention
Almost exclusively, personal injury cases are handled on a contingency fee basis, and
they often include a referral fee to an attorney that is not the day-to-day handling
attorney. Properly securing and documenting the attorney-client/referral attorney
relationship is both ethical and necessary to “getting the case off on the right foot.”
Illinois Rule of Professional Conduct 1.5 addresses attorney fees. As IRPC 1.5 applies to
injury cases, retainer agreements shall:
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●
●
●
●

Be in writing,
State the method by which the fee is to be calculated,
State whether the fee is calculated before or after deduction of costs
Upon conclusion, shall provide the client with an itemization of all costs,
fees and remittance.

If there is a referring attorney or other similar division of fees, IRPC 1.5 (f) and (i) sets
forth the requirements, but the most important thing is that the client consents in writing.
Our Firm’s standard Retainer and Referral Agreements are attached.
Consideration #2: Insurance Coverage
If there is no insurance, you will likely be unable to recover any money for your client or
a fee for your firm. To achieve a fair recovery for your client, you must identify the
applicable insurance coverage, within reason, depending upon the severity of the client’s
injury.
Knowing where to find insurance coverage is crucial. Always start with your client’s own
insurance company. They have a fiduciary duty to your client, so they will tend to be
more cooperative in providing information. They begin investigating the crash when the
claim comes in. Typically, clients contact their insurance carrier before an injury lawyer,
so the carrier will already be involved to handle the property damages issues. They also
should be helpful in identifying the other insurance companies involved.
To find insurance coverage, we routinely look to the following sources:
●
●
●

Adverse Driver (personal, principal/employer, other in household)
Adverse Vehicle Owner
Client’s own insurance (uninsured/underinsured coverage).

The “Declarations Page” for an insurance policy likely provides all the coverage
information you will need in order to analyze your client’s prospects for recovery. A
sample Declarations Pages is attached.
The amounts and types of coverage will dictate your settlement strategy. If you have a
$50,000 injury and a $1,000,000 Liability policy, there is no need to navigate the
coverage strategically. But if you have a $1,000,000 injury, a $20,000 Liability policy,
and a $500,000 UIM, you need to plan the proper course.
We commonly see the following separate types of insurance within an auto policy:
●
●

Liability – provides defense and indemnity coverage to the at-fault driver.
Medical Payments – provides coverage for medical bills, regardless of
fault to people in the covered vehicle or otherwise covered under the
policy.
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●
●
●

Property Damage – provides coverage for property damage, regardless of
fault.
UM/UIM – provides coverage where the adverse driver has no or
inadequate coverage.
Umbrella – provides coverage above for liability (sometimes UIM) above
the primary liability amount. Umbrella coverage is sometime connected to
the homeowners’ insurance.

Once you have identified the carriers, you must provide notice of your representation.
This is commonly served in the form of an Attorney Lien Letter (attached), which also
requests confirmation of the insurance policy limits, pursuant to 215 ILCS 5/143.24b. Be
sure to comply strictly with the Attorney Lien Act. 770 ILCS 5/1. This allows your
quantum meriut to be protected. With UIM claims, nearly all insurance policies require
that you serve the carrier for a demand for arbitration within two years of the crash. We
send this demand, regardless of whether UIM be triggered. In the off-chance that the
liability carrier goes bankrupt, you will continue to maintain your right of recover against
the UIM carrier.
Consideration #3: Evidentiary Support for Your Demand Package
Insurance Adjusters have rigid standards they must follow. It is to your benefit to make
the adjuster’s job easier and provide them with the information they require to meet the
rigid standards. At a minimum, your demand package must include the following:
●
●
●
●
●

Illinois Traffic Crash Report (Example attached).
Photos of the scene, vehicles, and injuries
Treatment records related to the crash (Form attached)
Treatment bills related to the crash (Form attached)
Wage Loss Verification (Form attached)

You must also consider the strategy of whether to include additional materials in the
Demand Package that do not add anything to your client’s claim but which the adjuster
might subsequently request after their initial review of the Demand Package. The adjuster
will want to both confirm what you are telling them and to discredit your claim through
additional investigation. Adjusters will routinely request the following after their initial
review:
●
●
●

Past and unrelated medical records
Employment file
Tax returns

Best practice is to obtain these documents along with the necessary pieces of your
Demand Package. Anticipating they will be requested expedites case resolution, and
allows you to consider whether to simply provide them initially. Of course, if the records
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are damaging, you need to analyze what effect they might have on the case once
disclosed and negotiate accordingly.
Consideration #4: Drafting the Demand Letter
It remains a mystery whether drafting a beautiful, well-argued demand letter falls on deaf
ears. I have my doubts. However, this exercise allows you to focus your own thoughts
about the case, to highlight the most important pieces of your evidence, and provide your
assessment on verdict and settlement value.
It is important to consider when to send the Demand Package. This will always be case
dependant, however, we most often send it after the client’s recovery plateaus and they
have reached maximum medical improvement (MMI). In other words, they have gotten
as good as they are going to get. This milestone is usually met when the doctor that is
treating the injuries related to the crash discharges the client to return on an “as needed”
basis.
In my opinion, a well-crafted demand letter will do each of the following things:
●

Discuss of each element of the case (duty, causation, breach, damages).
Where little dispute exists, you can be brief.

●

Analyze of the related medical history.

●

Discuss of the appropriate damage elements, being certain to develop
evidence (by doctor narrative preferably) of future care needs and to
include all economic losses.

●

Provide a range of potential verdicts and settlements.

●

Give your Demand number.

●

Provide a deadline for an offer. The flexibility of that deadline will depend
on whether you are trying to establish a bad faith cause of action. See
Haddick v. Valor Insurance, 198 Ill.2d 409 (2002).
Consideration #5: Liens Upon Your Client’s Claim

When a personal injury case settles, it seems everyone has their hand out. In fact,
insurance companies, health plans, medical providers and the government have
preemptively placed their hand in your clients pocket through legislation and contract
language.
Your clients “take home” will be greatly affected by the claims others have against the
proceeds of the lawsuit. Managing your client’s expectations about what their ultimate
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recovery will be and negotiating the case, knowing what each offer means for your
client’s net recovery, is absolutely necessary to healthy attorney-client relationship.
We frequently have the “What’s my case worth?” conversation in the first client meeting.
The answer typically goes something like this:
“We don’t know yet. Case value will be determined by how you
ultimately heal and the amount of insurance coverage. What we can tell
you is that whenever we do begin talking about settlement numbers, you
need to consider the overall number in thirds. A third for you. A third for
our fees. A third to pay back all the medical bills and the people that paid
them, along with the litigation fees. While it doesn’t always work out that
way, it typically falls in a close range to a third-third-third.”
This sets the tone early for the disappointment at the end of the case, where so much of
the settlement is allocated to “paybacks.” The most common claims against the proceeds
of a personal injury settlement are:
●
●
●
●
●
●
●

Medical Provider Lien
Medicare/Medicaid Lien
Major Medical Subrogation
Auto Medical Payments Subrogation
Workers Compensation Lien
Disability Policy Subrogation
Other outstanding bills.

While beyond the scope of this paper, effectively navigating liens has become the most
frustrating part of our practice. By law, you cannot ignore valid liens. Where subrogation
interests exist, you have to deal with them. And where outstanding bills exists, it is your
duty to explain the consequences of not resolving the outstanding bills at the time of
settlement or to negotiate the bills for them.
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AUTHORIZATION FOR RELEASE OF
PATIENT CARE REPORT OR NON-TRANSPORT PCR
For the Use and Disclosure of Protected Health Information

PLEASE PRINT
Patient Information:

___________________________________________________________________________________
Name

_________________________________________________________

_______________________

Address

Apt. No.

________________________________________________

___________________

___________________________

City

State

Zip

________________________________________________

_________________________________________________

Date of Birth

Date of Treatment

________________________________________________

_________________________________________________

Location of Incident

Hospital Transported To

________________________________________________
Ambulance Number/Engine Number

By signing this Authorization Form, I understand that I am giving my authorization to the City of Chicago Fire
Department to use and/or disclose my protected health information (PHI). I specifically authorize the use and
disclosure of PHI pertaining to a Patient Care Report or Non-Transport PCR to the following:
___________________________________________________________________________________________________
Name/Organization
____________________________________________________________________

____________________________

Address

Apt. No.

________________________________________________

___________________

____________________________

City

State

Zip

________________________________________________
Telephone Number

I specifically authorize the use and disclosure of the following:
9
9
9
9

Drug Treatment/Abuse
Alcohol Treatment/Abuse
Domestic Violence
Sickle Cell Anemia

9 Mental Health/Psychiatric
9 HIV/AIDS
9 Sexually Transmitted Diseases
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I specifically authorize this use and disclosure for the following purpose: ___________________________________
___________________________________________________________________________________________.
This authorization shall expire on the 180th day after the signing or as specified _______________________________
___________________________________________________________________________________________.
I may revoke this authorization at any time by notifying the City of Chicago in writing. However, I understand that
such a revocation will not have any effect on any information already used or disclosed by the City of Chicago before
the City received the written notice of revocation.
I understand that a potential exists that the information disclosed pursuant to this authorization may be subject to redisclosure by the recipient and will no longer be protected by the Health Insurance Portability and Accountability
Act.
This Authorization is voluntary, and I may refuse to sign this Authorization form.
I understand that the City of Chicago’s health care component may not condition treatment, payment, enrollment or
eligibility for benefits on whether I sign this authorization, unless the treatment is research-related.
I understand that I have the right to be provided with a copy of this signed authorization form.
______________________________________

_______________________________________________

Signature of patient or personal representative

Relationship to patient (if applicable)

_______________________________________

_______________________________________________

Printed name of patient

Printed name of personal representative (if applicable)

___________________________________________
Date

Subscribe and Sworn
This _________________________________ day, of
___________________________________, 20______
____________________________________________
Notary Seal
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Proof of Representation
Liability Insurance (Including Self-Insurance), No-Fault Insurance,
or Workers’ Compensation
Where to find Information on “Proof of Representation” vs. “Consent to Release”
Please refer to the PowerPoint document on this website titled: “Rules and Model Language for „Proof of
Representation‟ vs. „Consent to Release‟ for Medicare Secondary Payer Liability Insurance (Including SelfInsurance), No-Fault Insurance, or Workers‟ Compensation” for detailed information on:
When to use a “proof of representation” document vs. a “consent to release” document,
Appropriate content for both documents,
Use of attorney retainer agreements as proof of representation if certain criteria are met,
The need for appropriate documentation when there are two layers of representatives involved
(examples: attorney 1 refers a case to attorney 2; the beneficiary‟s guardian hires an attorney to pursue a
liability insurance claim) or when a beneficiary‟s representative signs a “consent to release” document
on the beneficiary‟s behalf,
What liability insurers (including self-insurers), no-fault insurers, and workers‟ compensation entities
must have in order to obtain conditional payment information, and
Use of agents by insurers‟ or workers‟ compensation.
General
Proof of representation is required in order for the MSPRC to communicate with and provide information to a
Medicare beneficiary‟s representative. Once the MSPRC has the appropriate documentation, it can
communicate with the representative and act upon requests made by the representative on behalf of the
beneficiary. This includes furnishing conditional payment information and/or a recovery demand letter as well
as addressing questions regarding the specific claims included in the conditional payment information, appeal
requests or waiver of recovery requests.
Model Language
See attached. Use of the model language is not required, but any documentation submitted as a “Proof of
Representation” document must include the information the model language requests.
Where to Submit Proof of Representation:
Liability Insurance, No-Fault Insurance, Workers’ Compensation:
MSPRC - NGHP
PO Box 138832
Oklahoma City, OK 73113
Fax: (405) 869-3309

MODEL LANGUAGE
PROOF OF REPRESENTATION
The language below should be used when you, the Medicare beneficiary, want to inform the Centers for Medicare &
Medicaid Services (CMS) that you have given another individual the authority to represent you and act on your behalf
with respect to your claim for liability insurance, no-fault insurance, or workers‟ compensation, including releasing
identifiable health information or resolving any potential recovery claim that Medicare may have if there is a settlement,
judgment, award, or other payment. You are not required to use this model language, but proof of representation must
include the information provided in this model language. Your representative must also sign that he/she has agreed to
represent you. This model language also makes provisions for the information your representative must provide.
Type of Medicare Beneficiary Representative (Check one below and then print the requested information):
(

)

Individual other than an Attorney:

Name: _____________________________

(

)

Attorney*

Relationship to the Medicare Beneficiary: __________________

(

)

Guardian*

Firm or Company Name: ________________________________

(

)

Conservator*

Address:

(

)

Power of Attorney*

_______________________________________
_______________________________________
_______________________________________

Telephone:

_______________________________________

* Note -- If you have an attorney, your attorney may be able to use his/her retainer agreement instead of this language. (If the
beneficiary is incapacitated, his/her guardian, conservator, power of attorney etc. will need to submit documentation other than this
model language. ) Please visit www.msprc.info for further instructions.

Medicare Beneficiary Information and Signature/Date:
Beneficiary‟s Name (please print exactly as shown on your Medicare card): ____________________________________
Beneficiary‟s Health Insurance Claim Number (number on your Medicare card): ___________________________
Date of Illness/Injury for which the beneficiary has filed a liability insurance, no-fault insurance or workers‟
compensation claim: _______________________

Beneficiary Signature: __________________________________________

Date signed: ___________________

Representative Signature/Date:
Representative‟s Signature: _______________________________________

Date signed: ___________________

